
0

0

xfulx-c:J ~ 1{.tf. ID"xT
: srgar (sr4ta-I) cpT clfl<T@<f~~~:
he gqlgu #4, Ta4i if, a)fbafu,

'11iiillql.§1, 3ll:1'-lc{lii!lc{- 380015. M

ii.cwsac=eweias.E,la""
~ 3llfic;r 3lITTf fflT: Order-In-Appeal No.: AHM-EXCUS-003-APP-182-16-17

fc:-a1;i; D~te 23.12.2016 un1l ffl ,\\- Date of Issue ~ J'1 f.C, •
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Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
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[?ff#: .a fG
Arising out of Order-in-Original No 126/Ref/ST/DC/2015-16 dated :08.10.2015
Issued by: Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

~4161cBctf / !,JfacJ1ct"1 coT -.=rr=r 1{cf 4'IT Name & Address of The Appellants/Respondents

Mis. Rajesh Shantilal Adani

gr or8la 3mar rigz al{ ft af# sf@era mf@rant at · arcfrc;f Plk-Jfti[{Qa m ~ cITT: x=rcITTTT
&:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way:-

#tr yen, Ira ca vi ara ar@)tu nrnf@raw #st ar#ha
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcRfn:r~.1994 cITT tfRT 86 cfi ~ arcfrc;f cJJl" -PJ-9 cfi tffff cITT \JIT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a 2tu fl ft gen, sa zyc vi hara 3r4ha nrznf@raw1 3i\.20,es zRaza
cfil-CJl'3°-s, ~ -;:,TR, 3le\lic\16'1c\-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20, ·
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 37fl#hr nzurf@raw at f@flu 3f@efz1, 1994 cITT tfRT 86 (1) a sift
~ ~ AllliltjC'll, 1994 # [um g(@)a sifa ReiffR #If y.€t s ar ufzji
al Gar rift vi sr vrr fora 3mar fa sr4la a6t n{ ztsr#st ufzjf
3hf uRt a1fez (s7 a v qmfa uf stf) sit mt fa pen i snarf@era al 7raft
fer« &, a±i fr rau~a &r # rrugt a zrra z~, a ai~ha fa
rue au se am at +WT, &iTGl" cITT +WT 3lTx wm:IT 1"fllT~ ~ 5 "C"lruf "lJT ~ "cfi"B
t cI"ITT ~ 1 ooo / - ffi ~ 5111T I \YJ6T~ ct)" wr, &iTGl" ct)" +WT 3l1x wm:rr 7T"llT ~
~ 5 "C"lruf <TT 50 "C"lruf G"cfi" "ITT "ITT ~ 5000 / - ffi~ 5111T I \YJ6T~ cITT T-frT , &iTGl" cITT
+WT 31Tx· wm:IT 1"fllT~~ 50 "C"lruf n Gqa uvular ? asi nu; 100oo / - ffi~irfl I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) faRr arf@fr,1994 #t tl'RT 86 <Bl" I-ITT (2) # aiafa 3rat hara Pzmra1, 1994 C!l friwr 9 (2~)
a aiaf feifRa rf ya.l.7 i st st af vis rer 3nga, €ta Una zyc/ 3rga, €tr ura
~ (3TlTT<1) Cl) 3TmT <Bl" ufaii (s a mfa Ra tf) 3it srgr/srr nga 7era sq 3nrga, a4ta
Tr zgca , 3rql#tr =nrarf@ravr at am4aa ava a fr a gg ft vi a4tr sn yea al/ anger,
8ta srz gca.arr uRa 3TmT <Bl" ~ 'lfWTT 6flfr I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. rerisif@r n1area zgca 3rf@)zm, 1975 <Bl" Wffi w gq4t-1 a iafa feufRa fg 3rqF r?zr
vi err= nf@rant a mer 8tuf Xii 6.50/- ha a urn1a zrc Pease cur zhar aR@g t

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. «fr zcn, Ira zgca vi aa or@#tu mrznf@av (rff@4fe) Ram1al, 1982 affa vi srr via@ra
lW@f cpl fl~fti a ffi cf@~ <Bl" 3lR iTT qr naffa fut Gara]

3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mar grcas, ac4tr3era erca vi tars3r4hr qf@raw (ft4a# ,f3ii amtai ii #4tzr3era.:, .:,

grca 3rf@fGu, r&gy #t arr 39 # iria fa#hr(air-) 3rf@)fRua V(a& fr viczn s fcria:.:,

·6••2erg st #Rt fa=hr3rf@a, 8&&y #Rt arr 3 #3iaf arsat 3ftmof cfi'r ,rfl a-am~ cfi'r ,rf tfcT-
" ' "ufr5srscar 3Garf&, agar fazr arr a3iai srm Rtstart arhf@rfraabswt rf@a#gt

arr 3eq arcsvias#3iafairfaav gra" ii fr snf@?.:, .:,

(i) trm 11 g)- ct- 3@oRr~~

(ii) rlz smr t fr are -arno ml"
(iii) acrkz smr frral a era 6 cl;- 3hnt; a<T ~

0

_, arr?tarrs fasrarraanRa=arr (i. 2) 3rf@fr, 2014a 3varuafatar4)tr 77f@art a
"+GarR@arrflsrare 3rsff va 3rf atarast ztty

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount 0
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.

(4)() .gr 3near#sfarianferawraarszi arcs 3rrar rca zuav faarfagtii far arr srca#
.:, .:, .:,

1 0 % 2ra1alr 3itazihaavs faa I Ra tTT d'if?\Osct- 1 0 % rararwRt sraft].:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL1.,·.· 5vp},
y

Shri Rajesh Shantilal Adani, Shantinagar, Near Kantam Party Plot Cross Road, Rajpath

Bopal Road, Bodak.dev, Ahmedabad (hereinafter referred to as "the appellant"), has filed the

present appeal against the Order-in-Original No 126/Ref/ST/DC/2015-16 (hereinafter referred to

as the 'impugned order') passed by the Deputy Commissioner of Central Excise, Service Tax

Division, Gandhinagar (hereinafter referred to as 'adjudicating authority').

2. Briefly stated, the appellant has filed a refund claim of service tax amounting to Rs. 30,345/

before the adjudicating authority on 17.04.2015. The grounds for filing the said refund claim is

that the appellant had utilized services viz. erection, commissioning or installation of original

works pertaining to construction of single residential unit from service provider namely Sitaram
I

Yadav and paid service tax amounting to Rs.30,345/-; that the service by way of construction,

erection, commissioning or installation of original works pertaining to a single residential unit

otherwise than as a part of a residential complex was exempted from the payment of service tax,

vide notification No. 25/2012-ST dated 20.06.2012 as amended; and that since the appellant had

utilized the said services for an exempted service, the service tax paid to Sitaram Yadav, for the
·-

services viz. erection, commissioning or installation of original works pertaining to construction

of single residential unit, is being sought as refund.

3. The claim was rejected by the adjudicating authority on the grounds that the notification

exempts only the service by way of erection, commissioning or installation of original works

pertaining to construction of single residential; that the appellant had paid service tax to Sitaram
. I

Yadav for being provided the service of Manpower supply which is not exempted vide

notification No.25/2012-ST.

4. Being aggrieved, the appellant has filed the present appeal on the grounds that the

adjudicating authority has wrongly observed that the service provided has provided Manpower

recruitment service to the appellant and was not covered under the exemption notification; that

post July 2012, the service tax law does not have categories of service and the categories are

strictly for accounting purpose of the department; that the exemption notification gives

exemption to service by way of construction. erection, commissioning or installation of original

works pertaining to construction of single residential unit, thus the description of service by its

nature is exempted and not by its category; that the invoice issued by the service provider clearly

shows that the labour charges incurred was for various service in connection with construction of

single unit residential;
5. A personal hearing in the case was granted on 11.08.2016, 13/14.09.2015, 18.10.2016

and 20.12.2016. However, the appellant did not avail the opportunity of the same. As per

provisions of the Section 35 of the Central Excise Act, 1944, adjournment of hearing shall be

granted three times. In the instant case, neither the appellant avail the opportunity of personal

hearing no sought any adjournment. Therefore, the case is taken for decision ex-parte.
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6. I have carefully gone through the facts of the case and submissions made by. the appellant

in the appeal memorandum. The instant case relates to refund of service tax paid by the appellant

to their service provider Sitaram Yadav, who provided the taxable service viz.' "Supply of

Manpower Recruitment' which the appellant contends was utilized for exempted'; service viz.

erection, commissioning or installation of original works pertaining to construction of single

residential.

7. At the outset, I observe that the appellant had fi1ed the refund claim of service tax paid by

their service provider- Sitaram Yadav on the ground that as per exemption Notification No.

25/2012-ST dated 20.06.2012, the service provider was not supposed to pay Service Tax and

therefore, no Service tax would have been collected from the appellant by the service provider. I

further observe that the appellant has sought the refund in question under Sr.No.14 of the

notification ibid on the grounds that they had utilized the labours for ereotion, comrnissioning or

installation of original works pertaining to construction of single residential unit.

8. The notification No.25/2012-ST dated 20.06.2012, as amended by notification

No.06/2014-ST dated 06.07.2014, states that:

G.S.R...... (E).- In exercise ofthe powers conferred by sub-section (]) ofsection 93
ofthe Finance Act, 1994 (32 0f1994) (hereinafter referred to as the saidAct) and
in suppression ofnotification number 12/2012- Service Tax, dated the I ih March,
2012, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub
section (i) vide number G.S.R. 210 (E), dated the Ii I March, 2012, the Central
Government, being satisfied that it is necessary in the public interest so to' do,
hereby exempts the following taxable services leviable thereon under section 66B
ofthe saidAct, namely:

1. Services provided to the United Nations or a specified international
organization;

2.
3.
14. Services by way ofconstruction, erection, commissioning, or installation of· ,_:·-~.

original works pertaining to,-
(a) an airport, port or railways, including monorail or metro;
) a single residential unit otherwise than as a part ofa residential complex:
(c)

9. The above notification exempts taxable service by way of construction, erection,

commissioning or installation of original works pertaining to a single residential unit otherwise

than as a part of a residential complex. The said notification makes it elem· that service availed in

connection with construction, erection, commissioning or installation of original works

pertaining to a single residential unit exempted from payment of service tax. Hence, no service

tax is payable if the service rendered by way of construction, erection, commissioning or

installation of original works pertaining to a single residential unit. In other words, it is quite clear

to comprehend that whether the service provider opt for the exemptiol.}..J;U:,.,not, the ·services

provided under the above notification are exempted from payment o. f_ s~1~¢'e__ Et_~_';?_~~~- .
l,.1.;~_,:·~.,_,_-~\,, '(Is erg :

I ;,_".. ,? ~(- '.·,-!,/ ·':; ~-~
rE -! :er!,:.... ~ I) .. ' .· :3j !i?< !·a "s v e
<st°

0

0
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10. The appellant has claimed the refund of service tax paid on service' utilized for

construction, erection, commissioning or installation of original works pertaining to a single

residential unit. The adjudicating authority has rejected the said claim by holding that the refund

sought by the appellant is of service tax discharged on "Manpower recruitment service" and not

on the service exempted vide Sr. No. 14 of the notification ibid. It appears that the]adjudicating

authority has erred in arriving at such a finding. The adjudicating authority, in the impugned

order, has verified the circumstances of the refund claims in light of the service providers instead

of the appellant. The adjudicating authority, keeping_in mind the Notification No. 25/2012-ST

dated 20.06.2012, should have granted the refunds after proper verification of documents of the

appellant.

11. Thus, in view of discussion at Para 9 above and in the fitness of things, it would be just

and proper to remand the matter to the Adjudicating Authority to give independenf findings on

the said issue raised by the appellant before me and also such othen material that may be

produced by the appellant in support of his contention. In the event of such materials being

0 placed before theAdjudicating Authority, the same shall be considered in accordance with law:·.

The appellant is also directed to put all the evidences before the Adjudicating Authority in

support of his contention as well as any other details/documents etc. that may be asked for by the

Adjudicating Authority when the matter is heard in remand proceedings before the Adjudicating

Authority.

12. 3141aaaarr zafta 3@hit a furl 5qhmah fanmar &I The appeal

0

filed by the appellant stand disposed of in above terms.

Attested

2wJrz
(Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.
To,
Shri Rajesh Shantilal Adani,
Shantinagar, Near Kantam Party Plot Cross Road,
Rajpath- Bopal Road, Bodakdev,
Ahmedabad
Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of CentralExcise, Ahmedabad-III.
3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad -II I
4.he Dy./Asstt. Commissioner, Central Excise, Gandhinagar
2 Guard file
6. P.A. file.

. '11»w)
I •
(3Jr 2rn5)

3nzgn (artier -1)
Date:23/12/2016




